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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
CARSON MICHAEL COX,
Defendant-Appellant.

NO. 42835
Ada County Case No.
CR-2010-19789

RESPONDENT'S BRIEF

Issues
1.
Must Cox’s appeal from the district court’s order revoking probation be
dismissed as untimely?
2.
Has Cox failed to establish that the district court abused its discretion
when it denied his Rule 35 motion?
I.
Cox Has Failed To Establish That The District Court Abused Its Sentencing Discretion
In 2011, Cox was convicted of possession of methamphetamine and the district
court imposed a unified sentence of seven years, with two years fixed, and retained
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jurisdiction for 365 days. (R., pp.64-67. 1) After a period of retained jurisdiction, the
district court suspended Cox’s sentence and placed him on probation for seven years.
(R., pp. 75-80.)
Cox was allowed to transfer his supervision to the State of Washington. (R., p.
83.) Approximately 15 months after Cox was placed on probation, however, the state
filed a motion for probation violation alleging Cox had violated his probation by failing to
reside at his approved residence, changing residences without permission, failing to
report as directed, failing to submit to UA testing as directed, consuming alcohol and
methamphetamine, and failing to attend treatment as directed. (R., pp.81-102.) Cox
subsequently admitted to violating his probation as alleged, and the district court
revoked his probation and retained jurisdiction for a second time. (R., pp.113, 124-26.)
After Cox completed his second Rider, the district court reinstated Cox on probation for
the remaining balance of his seven year sentence. (R., pp.131-34.)
Just over four months later, the state filed a new motion for probation violation
alleging Cox had violated his probation by failing to return to the Rising Sun Sober
Living home and absconding from supervision, leaving the State of Idaho without
permission, and using illegal substances. (R., pp.135-39.) Cox admitted to violating his
probation as alleged, and the district court revoked his probation and ordered the
underlying sentence executed without reduction. (R., pp.149, 151-53.) Cox timely filed
a Rule 35 motion for sentence reduction, which the district court denied. (R., pp.154-55,
157-66, 170-74.) Cox appealed timely only from the district court’s order denying his
Rule 35 motion. (R., pp.175-77.)

1

Citations to the Record are to the electronic file “Cox 42835 cr.pdf.”
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Cox asserts that the district court abused its discretion when it revoked his
probation in light of his mental health issues and because “the main people in Mr. Cox’s
support network all live in Washington.” (Appellant’s brief, pp.5.) Cox failed to file his
notice of appeal within 42 days of the order revoking probation and executing his
underlying sentence; and his Rule 35 motion for reconsideration of his sentence did not
extend the time within which to appeal from that order. Cox’s appeal from the district
court’s order revoking probation should therefore be dismissed as untimely.
Rule 14 of the Idaho Appellate Rules provides that an appeal may be taken from
an order from the district court in any criminal action within 42 days from the date of the
filing of the order. A motion for reduction of sentence can extend the time for filing an
appeal, but only if the motion is filed within 14 days of the entry of judgment. State v.
Thomas, 146 Idaho 592, 593, 199 P.3d 769, 770 (2008); State v. Yeaton, 121 Idaho
1018, 1019, 829 P.2d 1367, 1368 (Ct. App. 1992) (citing I.A.R. 14). The requirement of
perfecting an appeal within the 42-day time period is jurisdictional, and any appeal
taken after expiration of the filing period will be dismissed. Thomas, 146 Idaho at 594,
199 P.3d at 771; State v. Tucker, 103 Idaho 885, 655 P.2d 92 (Ct. App. 1982).
The timeliness of an appeal from an order entered after judgment was first
addressed by the Idaho Court of Appeals in State v. Yeaton, supra.

Yeaton was

sentenced in February 1990 upon his plea to aggravated battery and, following a period
of retained jurisdiction, was placed on probation. Yeaton, 121 Idaho at 1019, 829 P.2d
at 1368. On September 27, 1990, the district court entered an order revoking Yeaton’s
probation.

Id.

Thereafter, Yeaton filed a timely motion for reconsideration of his

sentence which was denied by the district court on October 16, 1990.
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Id.

On

November 14, 1990, Yeaton filed a notice of appeal, attempting to appeal both from the
order revoking his probation and from the denial of his motion for reconsideration of his
sentence. Id. The Idaho Court of Appeals held that Yeaton’s appeal, although timely
from the denial of his motion for reconsideration, was untimely from the district court’s
order revoking his probation. Id. The court explained:
With respect to the September 27, 1990, order revoking probation,
this appeal is untimely because the notice of appeal was not filed within
forty-two days of the entry of that order. Idaho Appellate Rule 14 provides
that the time for appeal from a “criminal judgment, order or sentence” can
be extended by the filing of a motion within fourteen days of the judgment.
However, there is no similar provision, permitting an extension of the time
to appeal, applicable with respect to appellate review of a post-judgment
order revoking probation once the fourteen days following the judgment
has expired. Any order thereafter entered, including the revocation of
probation, is simply an “order made after judgment” which is appealable
under I.A.R. 11(c)(9), but the appeal must be filed within forty-two days of
that order. Under these rules, Yeaton’s motion to reconsider the probation
revocation which was filed seven days after the entry of the order revoking
probation did not extend the time within which to appeal from that order.
See State v. Nelson, 104 Idaho 430, 659 P.2d 783 (Ct. App. 1983) (time
for appeal from order suppressing evidence not extended by motion to
reconsider suppression order.)[.] Because the appeal was taken untimely
with respect to the order revoking probation, we are without jurisdiction to
review the merits of that order.
Id. at 1019, 829 P.2d at 1368 (emphasis original). Since Yeaton, the Idaho Supreme
Court has also held that an “order revoking probation is not a judgment” and, as such,
the filing of a Rule 35 motion within 14 days of such order does not extend the running
of the time for appeal from that order. Thomas, 146 Idaho at 594, 199 P.3d at 771.
As in Yeaton and Thomas, Cox’s appeal from the district court’s “order made
after judgment” – in this case the order revoking probation – is untimely. The district
court entered its order revoking probation on July 18, 2014. (R., p.151.) Although Cox
filed his Rule 35 motion for sentence reduction on July 18, 2014 (R., p. 154), he did not
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file his notice of appeal until December 22, 2014 – 157 days after the entry of the order
revoking probation (R., p. 175). Cox failed to file his notice of appeal within 42 days of
the order revoking probation, and his Rule 35 motion for reduction of sentence, although
filed within 14 days of the order revoking probation, did not extend the time for
appealing from that order. Thomas, 146 Idaho at 594, 199 P.3d at 771; Yeaton, 121
Idaho at 1019, 829 P.2d at 1368. Therefore, the Court lacks jurisdiction to review the
order revoking probation and Cox’s appeal therefrom must be dismissed as untimely.
Id.
II.
Cox Has Failed To Show The District Court Abused Its Discretion
When It Denied His Rule 35 Motion
Cox next asserts the district court abused its discretion when it denied his Rule
35 motion for reduction of his sentence. (Appellant’s brief, pp. 6-8.) If a sentence is
within applicable statutory limits, a motion for reduction of sentence under Rule 35 is a
plea for leniency, and this court reviews the denial of the motion for an abuse of
discretion. State v. Huffman, 144 Idaho, 201, 203, 159 P.3d 838, 840 (2007). To
prevail on appeal, Cox must “show that the sentence is excessive in light of new or
additional information subsequently provided to the district court in support of the Rule
35 motion.” Id. Cox has failed to satisfy his burden.
In its Memorandum Decision Denying Defendant’s Motion for Reduction of
Sentence, the district court set out in detail its reasons for denying Cox’s Rule 35
motion. (R., pp.170-74.) The state submits that Cox has failed to establish an abuse of
discretion, for reasons more fully set forth in the district court’s order denying his Rule
35 motion (Appendix A), which the state adopts as its argument on appeal.

5

Conclusion
The state respectfully requests that Cox’s appeal from the district court’s order
revoking probation be dismissed as untimely and that this Court affirm the district court’s
order denying his Rule 35 motion.

DATED this 17th day of September, 2015.

/s/
LORI A. FLEMING
Deputy Attorney General

CATHERINE MINYARD
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 17th day of September, 2015, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
BRIAN R. DICKSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

/s/
LORI A. FLEMING
Deputy Attorney General
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APPENDIX A

e
fll.EO
P.M_ _ __

DEC O9 2014
CHRISTOPHER D. RICH, Clerk

2

By JANINE KORSEN
OEPVTV

3

IN Tiffi DISTRICT COURT OF THE FOURTH JUDICIAL 1JlSTIUCT OF THE

4
5

STATE OF IDAHO IN AND FOR THE COUNTY OF ADA

6
7

STATE OF IDAHO,

8

Plaintiff,

Case No. CR-FE-2010-19789

9

vs.

MEMORANDUM DECISION DENYING
DEFENDANT'S MOTION FOR
REDUCTION OF SENTENCE

10
11
12

1.3

CARSON MICHAEL COX,
Defendant.

14

This matter involves Defendant's Motion for Reduction of Sentence Pursuant to Idaho
15
16
17

Criminal Rule 35.
PROCEDURAL HISTORY

18

On May 5, 2011, Defendant Cox pied guilty to the oflense of Possession of a Controlled

19

Substance, a felony under Idaho Code § 37-2732(c). On May 6, 2011, the Court entered a

20

Judgment of Conviction and Order of Retained Jurisdiction. Defendant was sentenced tu two

21

years fixed followed by five years indeterminate, for a total sentence of seven years. Defendant

22

23

was also ordered to pay fees and costs. No fine was imposed. On Dec. 20, 2011, Defendant was
released from custody pursuant to an Order Suspending Sentence and Order of Probation. In Apr.

24

2013, the State moved to revoke Defendant's probation because of Defendant's drug and alcohol
25

use, and also because Defendant did not maintain the residence approved by the probation
26

MEMORANDUM DECISION DENYING DEFENDANTS MOTION FOR RRDUCTION OF
SENTENCE
· PAGE I
000170

1

officer. In September, 2013, the Court revoked probation, and again retained jurisdiction while
2

Defendant was incarcerated. Probation was reinstated in January, 2014. Shortly thereafter, the

3

State again moved to revoke probation, because Defendant had removed to Washington state,

4

and had used illegal substances while in Washington.

5

On Jul. 18, 2014, the Court entered an Order Revoking Probation, Judgment of

6

Conviction and Order of Commitment. Defendant was given credit for time served of 692 days,

7
8

including time spent in the retained jurisdiction program. The maximum penalty for Possession
of a Controlled Substance pursuant to Idaho Code§ 37-2732(c)(l) is seven years' incarceration

9

and a $15,000 fine.
10
11

12

Defendant filed a Motion for Reconsideration of Sentence pursuant to I.C.R. 35 on July
18, 2014. Defendant requested an extension until Nov. 14, 2014 to file supplemental materials

13

related to the Motion for Reconsideration. The Court ordered such extension on Jul. 28, 2014.

14

Thereafter, Defendant filed supplemental mak:rials, and tht State filed a response. The

15

Defendant requests his sentence be reduced based upon the Ruic 35 motion filed with the Court

16

requesting leniency. The Defendant has not previously filed a motion for relief of sentence

17

pursuant to Idaho Criminal Rule 35.

18

ANALYSIS

19

Rule 35 provides:
20
21
22

23

The court may reduce a sentence upon revocation of probation or upon motion
made within fourteen ( 14) days after the filing of the order revoking probation., ..
Motions ... shall be considered and determined by the court without the admission
of additional testimony and without oral argument, unless otherwise ordered hy
the Court in its discretion ...

24

Upon written motion filed within fourteen days of the order revoking probation, the Defendant

25

requests his sentences be rcd_uccd. The determination to grant or deny the relief requested by

26
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2

.' '
Defendant is a matter committed to the Court's discretion. See Slate v. Gardner, 127 Idaho 156,
2

164,989 P.2d 615 (Ct. App. 1995). Appellate courts employ the same standard of review on a

3

court's detennination of whether to grant a motion for reduction of sentence as the court's

4

original imposition of sentence, See Slate v. Ricks, 120 Idaho 875 (Ct. App. 1991) The Court

5

has engaged in the analysis set forth in Stale v. Toohil, 103 ldaho 565, 650 P.2d 707 (Ct. App.

6

1982).

7

8

In Toohil, Our Supreme Court articulated four objectives of criminal punishment: (1)
protection of society, (2) deterrence of the individual and the public generally, (3) possibility of

9

rehabilitation, and (4) punishment or retribution for wrongdoing. Moreover, it is clear, as a
10
11

12

matter of policy in Idaho, that the primary consideration is "the good order and protection of
society." Additionally, when deciding whether to revoke probation, the district court must

13

consider "whether the probation [was] achieving the goal of rehabilitation and [was] consistent

14

with the protection of society." State v. Drennen, 122 ldaho 1019, 1022, 842 P.2d 698, 701 (Ct.

15

App. 1992).

16

17
18

The original sentence in this case is within the maximum punishment available for the
crimes committed. The original sentence was reasonable at the time given Lhe Defendant's
criminal history and continuing course of criminal conduct.

Considering the Defendant's

19

criminal history, the subsequent retained jurisdiction balanced the Toohil considerations for
20

rehabilitation of the defendant while protecting society. Still, even after the retained jurisdiction
21

22
23

program, the defendant continued violating the terms of his probation so probation was revoked.
Defendant's continued alcohol and drug use, along with absconding from the state, conflict with

24

the goals of protecting society and show that Defendant's ability to be rehabilitated outside of

25

incarceration are minimal. The original sentence was reasonable and the revocation of prohation

26
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3

after failed attempts al probation was also reasonable.
2
3
4

for these reasons, the Court DRNTF.S Defendant's Motion for Reduction of Sentence
pursuant to I.C.R. 35.

DATEDthis_Cyof

~m:W00I4.
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L y ~ s t r i c t Judge
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CERTIFICATE OF MAILING
2

3
4
6

6

I hereby certify that on thiqJi}_ day o ~ 0 1 4 I mailed (served) a true and
correct copy of the within instrument to:
ADA COUNTY PROSECUTORS OFFICE
INTERDEPARTMENTAL MAIL
ADA COUNTY PUBLIC DEFENDER'S OFFICE
INTERDEPARTMENTAL MATT.
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8
9

CHRISTOPHER D. RICH
Clerk of the District Court

10
11
12

13

14

15
16
17

18
19

20
21

22

23
24

25
26

MEMORANDUM DECISION DENYING DEFENDANT'S MOTION FOR REDUCTION OF
SENTENCE
·PAGE$
000174

5

